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No. 9529 


Edith Matthews and Agnes Billings, 

Appellants, 

v. 

Mary Woody, Donald B. Howard, Boy Nelson, and 

Benjamin Hill, 

Appellees. 


Appeal from the District Court of the United States for 
the District of Columbia (Holding Probate Court) 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This appeal is an outgrowth of a contest or controversy 
over the last wdll and testament of said testatrix, Ellen 
Marshall, deceased, by two caveators below from a judg¬ 
ment on a “directed verdict” in favor of the caveatees 
below by the District Court of the United States for the 
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District of Columbia. (Probate Court). Said testatrix, 
having been a resident of the District of Columbia, dis¬ 
posed of her entire estate consisting of real and personal 
property, and bank accounts, having their situs in said 
District. The parties hereafter will be designated as 
appellants and appellees respectively. 

STATEMENT OF CASE 

Two caveators below, appellants herein, Edith Matthews 
and Agnes Billings, “the sole surviving heirs” (Nieces) 
of the octogenarian testatrix, who are disputing and con¬ 
testing the validity of her last will and testament on the 
grounds of “undue influence, fraud, deceit, etc.” The 
purported will was executed by an illiterate and colored 
decedent on December 16, 1938, when she was an elderly 
widow, 77 years old, and attested by two witnesses. She 
died in January’ of 1945, when she was over 82 years old. 
Under the terms of said will her entire estate comprising 
bank accounts, furniture, personal effects, credits, real and 
personal property was disposed of and distributed among 
six beneficiaries, including both caveators, however, one 
beneficiary predeceased testatrix, and the surviving bene¬ 
ficiaries respectively inherited the entire estate. 

Each caveator as beneficiary and her only surviving 
heirs received $100.00 cash legacy “their total and only 
inheritance under said will” notwithstanding that the 
estate in its substantial entiretv was devised and be- 
queathed to “outsiders”. 

On submission of the caveat the issues were framed 
comprising five questions formulated and propounded for 
the determination of the jury. During the progress of 
the trial the caveators had substantially closed their case 
when -the Court, on its own motion, withdrew the issue 
from the jury and “directed a verdict” in favor of 
caveatees. 
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STATEMENT OF POINTS 

1. Whether an elderly and illiterate testatrix was of suf¬ 
ficient mental and testamentary capacity when the will was 
executed, attested and acknowledged, and whether it 'was 
procured by undue influence, fraud, or any other defect 
sufficient to invalidate it? 

2. Was the will executed in compliance 'with all pre¬ 
scribed legal requirements where attesting witnesses sign 
first, and “testatrix signs last”. 

3. Whether it was necessary to establish or prove 
either undue influence or fraud by direct proof, and 
whether same degree of proof is required when decedent 
is aged and illiterate? 

4. Whether it was discretionary -with trial judge to 
withdraw issue from the jury and direct a verdict where 
the facts w T ere disputed and there was more than a mere 
scintilla of evidence challenging the validity of said will. 

SUMMARY OF ARGUMENT 

1. Whether the will of an elderly and illiterate testatrix 
is free from mental and testamentary incapacity and free 
from fraud and undue influence and whether it is deemed 
a just and natural will where she respectively gives both 
nieces, her only surviving heirs, trifling cash legacies, 
although said will substantially disposes of her real and 
personal property to “outsiders”. 

2. The will was not executed in compliance with our 
statutory requirements—There was no valid execution of 
the will where testatrix signs last in point of time, and 
attesting witnesses sign first, therefore, since testatrix’s 
signature was not affixed thereto, there was no valid will, 
therefore, there was nothing to attest. 
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3. It is the settled rule that undue influence and fraud 
ran be presumed and implied from the confidential rela¬ 
tions and circumstances of the parties, hence, slight proof 
and indirect proof is all that is required to spell out 
fraud and undue influence sufficient to reject the instru¬ 
ment. 

4. Where material facts surrounding execution, mental 
and testamentary incapacity of testatrix were disputed, 
factual issues were created for the determination of the 
jury, therefore, the Court, in withdrawing the issues from 
the jury and “directing a verdict’’ for caveatees, acted 
erroneously and prejudicially. 

ARGUMENT 

1. Whether the will of an elderly and illiterate testatrix 
is free from mental and testamentary incapacity, and free 
from fraud and undue influence and whether it is deemed 
a just and natural will where she respectively gives both 
nieces, her only surviving heirs, trifling cash legacies, 
although said will substantially disposes of her real and 
personal property to “outsiders”. 

It is an indispensable requisite that every will should 
comply with the formalities prescribed by statute to sus¬ 
tain its validity. The law throws its protection around 
the sanctity of a will to preserve the intentions of the testa¬ 
trix against any defect or device designed to overcome 
the free will and agency of the maker. And where the 
surrounding circumstances suggest or smack of subtle, 
invisible influences operating or undermining the testatrix 
in executing an unjust, unnatural or an inequitable testa¬ 
mentary disposition showing a disproportionate distribu¬ 
tion of her estate to her only two surviving heirs, and 
kindred in substance, a trifling cash legacy to each, while 
substantially disposing of her real and personal estate 
to “outsiders” the facts eloquently speak for themselves, 
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and penetrating scrutiny can not close its eyes to what 
is obvious. Each circumstance becomes of magnified im¬ 
portance and none is discarded. In piecing the circum¬ 
stances to ascertain whether the will was tainted or affected 
by fraud, coercion, undue influence or any other vice prac¬ 
ticed by the respective beneficiaries upon the illiterate 
testatrix, due consideration must be given to the testimony 
which indicates that said beneficiaries through conniving 
and chicanery” deprived the natural heirs out of their 
inheritance. 

In Obnstead v. Webb, 5 App. D. C. 38, Held: 

“The mental and physical condition of a testatrix, 
though not such as would of themselves render her 
incompetent to make a will, may properly be consid¬ 
ered on the issue of undue influence.’’ 

In Stewart v. Eliot, 2 Mackey (13 D. C.) 307, Held: 

“Undue influence and importunity, sufficient to in¬ 
validate a will, may be exercised without the existence 
of fraud.” 

In re McLa7ie’s Estate, 21 D. C. 554, Held: 

“In order to avoid a will on the ground of undue 
influence, it must appear that testator’s free agency 
was destroyed, and that his will was overborne by 
excessive importunity, imposition or fraud. So that 
the will does not, in fact, express his wishes as to 
the disposition of his property, but those of the person 
exercising the influence.” 

In Barbour v. Moore, 10 App. D. C. 30, Held: 

“Evidence showing the situation in life, and con¬ 
dition at the time a will was made, of those who would 
naturally have been the objects of testator’s bounty, 
is admissible to show mental incapacity of, or undue 
influence on, the testator.” 

In recent decision this Court in Duckett v. Duckett, 77 
U. S. App. D. C. 303, Held: 
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‘‘If sole beneficiary of a will, after taking sole 
charge of testatrix, first made false statements to 
other relatives with the purpose of inducing them 
not to visit testatrix and then allowed her to suppose, 
contrary to fact, that the other relatives "were making 
no effort to see testatrix, doing nothing for her and 
showing no interest in her welfare, such conduct would 
constitute both ‘fraud’ and ‘undue influence’ which 
would vitiate the will.” 

In Frene, et al. v. Muratori, 79 U. S. App. D. C. 101, Held: 

“In will contest, evidence of fraud in procurement 
of will was sufficient for jury. 

“(see text p. 101) There is however, strong and 
very persuasive evidence of fraud and that issue 
should have been submitted.” 

2. The will was not executed in compliance with our 
statutory requirements—There was no valid execution of 
the will where testatrix signs last in point of time, and 
attesting witnesses sign first, therefore, since testatrix’s 
signature was not affixed thereto, there was no valid will, 
therefore, there was nothing to attest. 

It is respectfully urged that the formalities required 
in the execution of said will as provided in Title 19, Section 
103, (D. C. Code 1940) clearly and effectively prescribe 
the time, order and manner of signing and attesting by 
the respective parties thereto, as follows: 

“All wills and testaments shall be in writing and 
signed by the testator, or by some other person in 
his presence and by his express directions, and shall 
be attested and subscribed in the presence of the said 
testator by at least two credible witnesses, • * # . Or 
other writing of the testator signed in the presence 
of at least tw'o witnesses attesting the same, any 
former law pr usage to the contrary notwithstanding.” 

The language of the above section: plainly' sets forth 
the timer, order 'and priority of the signature of the tes¬ 
tator, followed by that of the attesting witnesses. No other 





construction is reasonable or consistent with the purpose 
or protection legislature intended. To adopt or apply any 
other interpretation is a confession that the will, contrary 
to the wisdom of law, would have to be executed “back¬ 
wards or in reverse”. Counsel’s research fails to disclose 
any ruling or authority in our jurisdiction on this point 
but other notable opinions from leading jurisdictions are 
very enlightening and illuminating, if not exhaustive of 
the proposition. 

In Lacy et al. v. Dobbs, New Jersey Court of Appeals, 63 
N. J. Eq. 325, Held: 

“That it is essential to validity that everything 
required to be done by the testator shall precede in 
point of time the subscription of the witnesses.” 

Citing: In re Holton’s Est. Ill N. J. Eq. 143, 161 A. 809 
In re Hunkier’s Will, 147 N. Y. S. 1094, Held: 

“A testatrix must sign her name to the will before 
the witnesses are requested to sign their names, as 
otherwise they have no signature or making of a will 
to attest.” 

Citing: Sisters of Charity v. Kelly, 67 N. Y. 409 
Jackson v. Jackson, 39 N. Y. 153 

Elaborating further is the opinion in Barnes v. Chase, 
208 Mass. 490, 94 N. E. 694, Held: 

“Where attesting witnesses to a will subscribe their 
names before testatrix signed it, as disclosed by her 
statement ‘I forgot to sign my name to the will,’ and 
she then signed the will, but witnesses did not there¬ 
after subscribe their names, the will w*as not properly 
executed.” (Quotes inserted) 

Citing: Marshall v. Mason, 176 Mass. 216 
Reference is made to Lane v. Lane, 125 Ga. (Supreme 

Court) 386, 54 S. E. 90, Held: 

“* • • Witnesses to a will must subscribe their 
names as witnesses after the will is-signed by the 
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testator; there being nothing to attest until his sig¬ 
nature has been annexed. It makes no difference that 
the signing and attestation are each part of one and 
the same transaction.’ 7 

Citing: Shexvmake v. Sheicmake, 144 Ga. 801, S7 S. E. 

1046 

In Reed v. Watson, 27 Ind. 443, Held: 

“It is not a will under the statute until the signa¬ 
ture of the testator is affixed to it. It is that which 
they are required to witness, and they must, therefore, 
know the final act of execution—the signature of the 
testator—is consummated, before they can attest. 

“Having thus attested its publication or execution, 
they are then required to subscribe their names to 
it as witnesses of the fact. To attest is one thing; 
to subscribe is another (Underscoring supplied) 

Observe in 33 L. R. A. (N. S.) 166 Note, Proclaiming: 

“Thus in most American jurisdictions it is the rule 
that when the witnesses do not see the testator sign, 
and do not see his signature because it is not yet 
affixed, * * *, there is no valid execution of the in¬ 
strument, and it will be rejected.” 

Conflict of authorities is noted in 68 C. J. 659, Sec. 293(c) 
which announces the better view, namely; that testator’s 
signature should precede attestation, stating: 

“Much conflict of authority exists as to whether 
the signing of the will by the testator before signing 
by the witnesses is indispensable to its validity. In 
England the rule is settled by a long line of decisions, 
among which is a decision of the House of Lords, 
that to give validity to the will the signing by the 
testator must precede in point of time the signing by 
the witnesses, and that, if one or all of the witnesses 
sign before the testator affixes his signature, the will 
is void. 

“This rule admits of no exceptions or qualifica¬ 
tions whatever, and has been followed in Canada, 
and also in many American States, the view- being 
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taken that the attestation of witnesses is ‘of a past 
transaction’, and that, until the signature of the tes¬ 
tator has been affixed to the will, there is nothing to 
attest, and that for some period, longer or shorter, 
as the case may be, those signatures certify what is 
not true. In applying the rule it was held that it 
is of no consequence that the signing by the testator 
and the signing by the witnesses are part of one and 
the same transaction. On the other hand, the rule 
prevailing in many other states is that, in the absence 
of an express statutory requirement that the witnesses 
sign after the testator, the fact that part or all of 
them sign before the testator does so is immaterial 
when all are present at the same time and their acts 
are part of one continuous and complete transaction, 
although in jurisdictions where this view prevails, it 
is conceded that the orderly and far better way is 
for the signature of the testator to precede in time 
the signature of the witnesses. * * (Underscoring 
supplied) 

3. It is the settled rule that undue influence and fraud 
can be presumed and implied from the confidential rela¬ 
tions and circumstances of the parties, hence, “slight 
and indirect proof” is all that is required to spell out 
fraud and undue influence sufficient to reject the instru¬ 
ment. 

It should remain uppermost in our consideration that 
the illiterate testatrix executed the said will on December 
16,1938, about five months after her husband’s death when 
sorrow and widowhood were still fresh. That beneficiary, 
Mary B. Woody exerted and exercised strong influence, 
control and supervision over the property, funds in bank, 
and actions of testatrix in general by virtue of a confi¬ 
dential relationship between them. In fact so completely 
was she intrenched that testatrix’s bank accounts in the 
National Savings and Trust Company and American Se¬ 
curity and Trust Company were converted into “joint 
bank accounts” with name of said beneficiary attached 
to said accounts, and said transfer of bank accounts was 
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effected back in 1938. What imposition or influence prac¬ 
ticed on decedent by said beneficiary can only be deter¬ 
mined from the circumstances of the parties resulting in 
said testamentary disposition which virtually disinherited 
the natural heirs of the decedent. Not to emphasize that 
said disposition, ipso facto, bespeaks an unjust and unnatu¬ 
ral will. As to the quantity of proof, circumstantial or 
otherwise or quality of proof required to upset a will under 
the circumstances our Courts have ruled that direct or sub¬ 
stantial proof is not necessary. 

Our Court of Appeals in Nelson v. Dohoney , 58 App. 
D. C. 338, Held: 

“Less degree of proof is required to support verdict 
of undue influence in case decedent is aged, infirm and 
weak of mind.” 

In a recent decision this Court in Duckett v. Duckett, 
77 U. S. App. D. C. 303, Held: 

“It is not necessary that there be direct proof of 
undue influence.” 

Reverting to Olmstead v. Webb, Supra, This Court Held: 

“When undue influence is sought to be proved to 

* invalidate a will, any fact, no matter how slight, 
bearing at all upon the point in issue, and not wholly 
irrelevant, is admissible in evidence.” 

4. Where material facts surrounding execution, mental 
and testamentary incapacity of decedent were disputed, 
factual issues were created by the evidence for the 
determination of the jury, therefore, the Court in with¬ 
drawing the issue from the jury and “directing a verdict” 
for caveatees, acted erroneously and prejudicially. 

Where the evidence in the proceedings on the caveat 
shows a dispute or doubt on any material fact the issue 
should have been submitted to the jury. From a compre¬ 
hensive summary of the testimony in the proceedings 
certain facts displayed in bold relief; should have been 
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submitted to the jury for their determination when the 
evidence was conflicting, unverified or uncertain. Specifi¬ 
cally, we have since the date of the execution of the will, 
1938, said beneficiary M. B. Woody, becoming joint owner 
of two bank accounts of testatrix, and making false rep¬ 
resentations to testatrix about her heirs. We have the son 
of said beneficiary, D. Howard, ingratiating himself into the 
good graces of decedent by all means available. We have a 
will executed by a business advisor and friend of M. B. 
Woody, beneficiary, without any of the heirs or friends 
being present or having any knowledge that said instru¬ 
ment was to be executed. In further support of our con¬ 
tention, the record fails to show any testimony whatever 
that testatrix and her heirs were estranged or unfriendly. 
It is also notable that decedent due to her memory or 
weak mind did not know the name of one of her nieces 
but identified her in the will as “Agnes Matthews” when 
her real name is and has been “Agnes Billings” for over 
30 years. The crowning objection to the validity of said 
will and one that overshadows all others in opinion of 
counsel attacks the execution of the will where the un¬ 
contradicted and unqualified evidence shows that “attest¬ 
ing witnesses signed first and testatrix signed last”. Was 
this execution in formal compliance with requirements of 
the statute. This defect of execution, with the doubt and 
uncertainty, was definitely factual evidence for the deter¬ 
mination of the jury and the Court committed error in 
taking it away from their consideration. 

In Morgan v. Adams , 29 App. D. C. 198, Held: 

“It was proper to submit question to the jury to 
determine testamentary capacity of testatrix, a woman 
of about eighty-two when she executed the will during 
a decline of her physical and mental conditions.” 

In Sorrels v. Alexander , 79 U. S. App. D. C. 112, Held: 

‘ ‘ Evidence on question whether will was obtained or 
procured by undue influence was sufficient for jury.” 
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In Frene v. Muratori, supra, this Court Held: 

“There is however, strong and very persuasive 
evidence of fraud and that issue should have been 
submitted.” 

In Seine art zman v. Lloyd, 65 App. D. C. 218, Held: 

“* * * Or, as sometimes said, if the evidence is not 
such that upon it all reasonable men must reach the 
same conclusion, or if, to put it conversely, upon the 
evidence reasonable men might differ, the case is for 
the jury and not the Court.” 

Citing: Grand Trunk Co. v. Ives, 144 U. S. 40S 

Speirs v. District of Columbia, 66 App. D. C. 194 

CONCLUSION 

Therefore, it is respectfully submitted that upon the 
facts and the law involved in this controversy, the order 
of the District Court in withdrawing the issues from the 
jury and directing a verdict in favor of the caveatees was 
prejudicial error and should be reversed. 

Frederick De Joseph, 
Attorney for Appellants, 
215-19 Evans Building 
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1 LAST WILL AND TESTAMENT 

OF 

ELLEN MARSHALL 
In the Name of God, Amen, 

I, Ellen Marshall, of Washington, District of Columbia, 
being of sound and disposing mind, memory and under¬ 
standing, and capable of executing a valid deed or contract, 
considering the certainty of death and the uncertainty of 
the time thereof, and being desirous to settle my worldly 
affairs, and thereby be the better prepared to leave this 
world when it shall please the Almighty to call me hence, 
do hereby make, publish and declare this my last Will and 
Testament, hereby revoking and annulling all wills and 
testamentary dispositions heretofore made by me, in man¬ 
ner and form following, that is to say: 

First, and principally, I commit my soul into the hands 
of Almighty God, and my body to the earth, to be decently 
buried at the discretion of my executor hereinafter named; 
and my will is, that all my just debts and funeral ex¬ 
penses shall be paid by my executor hereinafter named 
as soon after my decease as shall be convenient: 

Second, I give, devise and bequeath to Mary B. Woody 
and her son, Donald B. Howard, the property known as 
88/290, absolutely in fee simple. Likewise I give all 
emoluments, household belongings and all cash money 
in bank or wherever found to be due me from any source, 
at the time of my death. All of this goes to them equally, 
absolutely in fee simple, to share and share alike. 

Third, I give to Edith Matthews the sum of One Hundred 
Dollars ($100.00), in cash. I also give the sum of One 
Hundred Dollars ($100.00), in cash to Agnes Matthews. 
The above two sums are to be paid by Marion Nelson and 
Roy Nelson, from the bequest given below. 
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Fourth, the property known as parcel 87/403, I give, 
devise and bequeath to Marion Nelson and Roy Nelson, 
absolutely in fee simple. 

Fifth, the executor, hereinafter named, shall be required 
to give bond, but the cost of the bond shall be paid by the 
estate. 

* • # # • 

9 Order Framing Issues and Fixing Time and 

Place of Trial 

Upon consideration of the caveat of Agnes Billings and 
Edith Matthews, filed herein against a certain paper writ¬ 
ing bearing date the 16th day of December, 1938, filed 
herein, purporting to be the last Will and Testament of 
Ellen Marshall, deceased, and of the answer of Benjamin 
A. Hill, filed thereto, it is by the Court this 16th day of 
April, 1945, ! 

ORDERED, That the following issues be and they are 
hereby framed to be tried before a jury on the 5th day 
of October, 1945: 

One: Was the paper writing filed in this Court and 
bearing date the 16th day of December, 1938, the last 
Will and Testament of Ellen Marshall, deceased? 

Two: Was the said paper writing dated December 16, j 
1938, purporting to be the last Will and Testament of 
Ellen Marshall, deceased, executed and attested in due 
form, as required by law: 

| 

Three: Was the said Ellen Marshall at the time of the 
making and subscribing or of the acknowledging by her 
of the said paper writing of sound and disposing mind 
and capable of executing a valid deed or contract? 

10 Four: Was the said paper writing dated December ; 
16, 1938, obtained, or the execution thereof, or the 

subscription thereto procured from the said Ellen Mar- j 
shall, deceased, by fraud or deceit practiced upon the 
said Ellen Marshall by any person or persons? 
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Five: Was the said paper writing dated December 16, 
1938, obtained, or the execution thereof procured from 
the said Ellen Marshall, deceased, by the undue influence 
or duress, or coercion of any person or persons? 

It is further ORDERED that Friday, the 5th day of 
October, 1945, at ten o’clock A. M., be and it is hereby 
fixed as the time, and the Court House occupied by the 
District Court of the United States for the District of 
Columbia is hereby fixed as the place of said trial; and 
that the said issues be and the same are hereby certified 
for trial by the jury summoned and in attendance on the 
day of trial in that branch of the Civil Division of this 
Court to which the said issues may be sent by the Assign¬ 
ment Commissioner in accordance with Rule 11, of the 
Rules of Civil Procedure of this Court. 

H. A. SCHWEINHAUT, 

Justice 

• # * • * 


14 Order Aligning Parties 

This cause coming on to be heard, it is by the 
Court this 29th day of January, 1946, 

ORDERED that the caveatees, Benjamin Hill, Mary 
B. Woody, Donald B. Howard and Robert Roy Nelson 
shall be plaintiffs in the trial of the issues in the above 
entitled cause, and that the caveators, Agnes Billings and 
Edith Matthews, shall be the defendants. 

Matthew F. McGuire 
Justice 

• • • • • 

166 THE COURT: Members of the jury, the Court 
has concluded upon the presentation of evidence 
from both sides in this case, that there is not enough 
evidence from the viewpoint of the caveators to permit 
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this case to go to the jury, and, as a consequence, you 
are instructed by the Court to return a verdict in all 
issues for the caveatees. 

170 Notice of Appeal 

Notice is hereby given this 14th day of January, 
1947, that Agnes Billings and Edith Matthews, Caveators, 
herein hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia from the judgment of 
this Court entered on the 14th day of October, 1946, in 
favor of Mary Woody, Donald B. Howard, Robr. R. Nelson 
and Benjamin Hill against said Caveators. 

Frederick De Joseph 
Attorney for Caveators 

215-19 Evans Building 

Washington 5, D. C. 

• • * # # 

176 Amended Designation of Record on Appeal in 

Behalf of Caveators 

The Clerk will please note that caveators designate the 
following portions of the record and proceedings herein 
be included in the record on appeal, as follows: 

1. Official transcript of the proceedings herein before 
the District Court of the United States for the District 
of Columbia, Civil Division, holding Probate Court. 

2. Last will and testament of said Testatrix, Ellen 
Marshall, deceased. 

3. Petition of Agnes Billings and Edith Matthews for 
caveat. 

4. Order framing issues and propounding five questions 

raised by said caveat. * .■*.*.' 
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5. Order that issues be tried by jury. 

6. Order aligning the parties making caveatees plain¬ 
tiffs and caveators, defendants. 

7. Ruling of the Court in withdrawing the case from 
the jury and directing a verdict in favor of caveatees on 
all questions. 

8. Order admitting will to probate and granting letters 
testamentary to B. Hill, Executor. 

9. Notice of appeal filed by caveators herein. 

10. The “amended designation of record herein”. 

11. Two orders and stipulations extending caveators 
time for filing the record on appeal herein up to and 
including April 12, 1947. 

Frederick De Joseph 
Attorney for Caveators 

Evans Building 

Copies of the “amended within designation of record” 
was mailed postage prepaid to Attorneys J. Nelson Ander¬ 
son, Munsey Building, and Jacob Sandler, Tower Building, 
respectively, Attorneys of record for the caveatees, this 
24th day of March, 1947. 

Frederick De Joseph 

• • • • • 
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EXCERPTS FROM TESTIMONY 

62 * MARY THERESA HILL 

» • • • • 

DIRECT EXAMINATION 

• • • * • 

Q. * • * Now, who signed first? A. Grace Wash- 

66 ington was the first to sign the will. 

Q. Grace Washington signed the will before Mrs. 
Marshall signed it? A. Yes, she did. 

67 Q. And then Mrs. Marshall signed it? A. Mrs. 
Marshall was the last to sign the will. 

Q. Mrs. Marshall was the last one who signed the will? 
A. Yes. 

• • • ♦ • 

96 MARY B. WOODY 


• • • * * 


DIRECT EXAMINATION 

• « • • • 

111 Q. How soon afterwards? A. I don’t know 
just how soon, but it was after Mr. Marshall died 
that she said to me that she wanted me to go along with 
her to the bank, that she might add my name to her book 
in case she got sick or something, and I could draw her 
money for her. 

Q. And the account was then made a joint account? 
A. That is right. 

• • • * • 

Q. Did there come a time after that when you went 
with Mrs. Marshall to the American Security and Trust 
branch at 7th and Massachusetts Avenue? A. That is 
.right. 
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Q. And what occurred there? A. She had put my 
name on her book there. 

Q. As a joint owner? A. That is right. 

• * » • • 

115 CROSS-EXAMINATION 

• • • • • 

117 MR. ANDERSON: Well, Your Honor, I was just 
showing the close relationship between these parties. 

THE COURT: She has already testified to that. 

MR. ANDERSON: One of these bank books indicates 
that that relationship extended over a long period of time, 
approximately seventeen years. 

Seventeen years before— 

THE COURT: She has testified she knew her since 
1905. 
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BRIEF FOR APPELLEES 


STATEMENT OF CASE 

This is a case in which the will of a widow’ is being con¬ 
tested by her two nieces, the appellants (caveators below). 
The issues boil down to the fact that these nieces are dis¬ 
satisfied and disappointed with the disposition of her 
property made by the testatrix in a will executed more 
than six years before her death in which she left the bulk 
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of her estate to persons who had befriended her, and only 
nominal legacies to her next of kin. 

Ellen Marshall, the testatrix, made a will on December 
16, 193S. The issues raised by the caveators were whether 
this document was the last will and testament, whether it 
was validly executed, whether the testatrix was of sound 
mind, and whether it was procured by fraud, deecit, undue 
influence, duress, or coercion. 

After the caveators rested their case, the jury was di¬ 
rected by the court to return a verdict for the caveatees 
on all issues. 


SUMMARY OF ARGUMENT 

The mere fact that testatrix bequeaths small cash lega¬ 
cies to her only surviving heirs and the substantial part 
of her estate to those who had befriended her does not , of 
itself, establish loch of testamentary capacity, undue in¬ 
fluence or fraud. 

The will was properly attested in the District of Co¬ 
lumbia even if the testatrix had signed last. 

The court below was fully justified in directing a verdict 
for the caveatees on all issues. 

ARGUMENT 

Answering Points 1 and 3 in appellants’ brief, the ap¬ 
pellees submit that the mere fact that testatrix bequeaths 
small cash legacies to her only surviving heirs and the sub¬ 
stantial part of her estate to those who had befriended 
her does not, of itself, establish lack of testamentary ca¬ 
pacity, undue influence or fraud. 

The appellees have no quarrel with the various cases 
cited by the appellants in Points 1 and 3 of their brief for 
the law enunciated in those cases is the established law in 
this jurisdiction. However, the complete insufficiency of 
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the evidence in the case at bar forestalls the applicability 
of any of the cited decisions. 

The appellants must be laboring under a figment of the 
imagination when their brief states that the testatrix here 
was illiterate for nothing whatsoever appears in the record 
which would even slightly tend to establish illiteracy on 
the part of the testatrix. Nor is there any evidence of the 
impairment of the mental condition of the testatrix prior 
to the date of her death in January, 1945, at the age of 
82 and more than six years after the execution of her will 
in December, 1938. Nor is there anv evidence of anv im- 
pairment of the physical condition of the testatrix prior 
to one week before the date of her death except for the 
occasional use of a cane on long distance walks only. Nor 
is there any evidence that the testatrix’s “free agency was 
destroyed” or that her will was “overborne by excessive 
importunity or fraud.” Nor is there a scintilla of testimony 
indicating any antipathy on the part of Mrs. Mary B. 
Woody, one of the beneficiaries, or of any other person 
or persons, towards either of the two surviving nieces of 
the testatrix or that she exerted and exercised strong in¬ 
fluence, control and supervision over the property, funds 
in bank, and actions of testatrix in general by virtue of 
any relationship between them. There was absolutely 
nothing to even indicate conniving and chicanery to de¬ 
fraud the natural heirs out of any inheritance. 

Undoubtedly, had there been such evidence, the appel¬ 
lants would have included it in the testimony appearing 
in the appendix to appellants’ brief (pp. 7a, 8a). 

On the other hand, the testimony introduced showed that 
prior to and at the time of the execution of the will and 
until her last illness, the testatrix was in perfect and ex¬ 
cellent health; that she possessed a wonderful mind; that 
she was able to take care of herself and go about alone 
without needing an attendant; that she was able to take 
care of her own affairs and business; that she was a per- 
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son who reached her own decisions and did not let any¬ 
body decide for her; that she very definitely knew how she 
wanted to arrange for the disposition of her property 
while she was living so at her death nothing could happen; 
and that Mary B. Woody had known the testatrix since 
1905 and had been helpful and kind to her. 

It was held in MacMillan v. Knost, 75 U. S. App. D. C. 
261, 126 F. 2d 235, certiorari denied 63 S. Ct. 32, 317 
U. S. 641, 87 L. Ed. 516, that “undue influence” in pro¬ 
curing the execution of a will, involves means and prac¬ 
tices which are improper according to commonly accepted 
standards but influence gained by kindness and affection 
will not be regarded as undue if no imposition or fraud is 
practiced, even though it induce testatrix to make an un¬ 
equal disposition of her property in favor of those who 
have contributed to her comfort, if such disposition is 
voluntarily made. 

Also, to the same effect, are the following cases of this 
Honorable Court: 

Barry v. American Security & Trust Co., 77 IT. S. App. 
D. C. 351,135 F. 2d 470,146 A. L. R. 1204; 

Tow son v. Moore, 11 App. D. C. 377, affirmed 19 S. Ct. 
332,173 IT. S. 17, 43 L. Ed. 597; and 

Riddle v. Gibson, 29 App. D. C. 237. 

In the absence of evidence supporting appellants’ con¬ 
tention, it is clear that sucli contention is predicated upon 
their dissatisfaction as to the size of the bequests left 
them by the testatrix. 


Answering Point No. 2 in appellants’ brief, the appellees 
submit that the will was properly attested in the District 
of Columbia even if the testatrix had signed last. 

On the question whether the will was validly executed, 
we have the testimony of only the two subscribing wit- 
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nesses both of whom testified that the testatrix and the 
two witnesses signed on the same occasion and as a part 
of one continuous transaction. Appellants’ counsel has 
advisedly omitted from his brief the testimony of Grace 
Washington, one of the subscribing witnesses, who testified 
that the testatrix was the first who signed the will (Stenog¬ 
rapher’s Transcript, p. 17): 

“Q. * • • Well, who signed this first? 

“A. Mrs. Marshall signed that there. 

“Q. Mrs. Marshall signed it before you signed it? 

“A. Yes, sir. Mrs. Ellen Marshall signed it 
there.” 

The testimony of the other witness, Mary Theresa Hill, 
would indicate that the testatrix signed last (Appellants’ 
Appendix, p. 7a). This witness testified in 1946, eight 
years after the date of the execution of the will in 193S, 
and manifestly, her recollection was not clear, or perhaps, 
she was confused as to the exact order of signing. 

The trial court heard the testimony, had the opportunity 
to observe the demeanor and certainty of each witness, 
and ruled that the testimony showed that the will was 
properly attested in the District of Columbia and that its 
ruling would have been the same even if it had been defi¬ 
nitely established that the testatrix had signed last (so 
long as the parties signed on the same occasion and as a 
part of one continuous transaction). 

The appellants, in their brief, have cited some cases 
decided in the states of New Jersey, Massachusetts, 
Georgia, Indiana and New York, holding that it is abso¬ 
lutely necessary for the testator to sign prior to the attest¬ 
ing witnesses. Examination of these cases discloses that 
they are mostly old cases and are against the greater 
weight of authorities in this country and that later New 
York and Indiana cases hold that a will is not invalidated 
by the testator signing after the witnesses when all sign 
as part of one continuous transaction. 
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In one of the later New York cases, In re Jones’ Estate, 
decided in 1936, 2S5 N. Y. Supp. 894, 157 N. Y. Misc. 857, 
the court said: 

“The usual and orderly manner of execution is for 
the testator to first sign and the act to be then fol¬ 
lowed by the signing of the witnesses, yet a variation 
in the order seems not to invalidate the instrument, if 
the acts constitute one transaction. 

“ ‘While it is a general rule that the witnesses sign 
in attestation of the signature of the testator as well 
as of the other formalities, and should therefore sign 
after the testator, the rule may be departed from 
under circumstances which show a complete com¬ 
pliance with the statute in one transaction, even 
though the testator signs last.’ 1 Heaton Surr. Ct. 
(5th Ed.) p. 238; Matter of Haber’s Will , 118 Misc. 
179, 192 N. Y. S. 616. 

“ ‘Where the witnesses have signed in advance of 
the testator, their signatures may conceivably become 
an attestation of his subscription, if it be thereafter 
supplied.’ Matter of Baldwin, 67 Misc. 329, 331, 124 
N. Y. S. 612, 613, affirmed 142 App. Div. 904, 126 
N. Y. S. 1121, affirmed 202 N. Y. 548, 95 N. E. 1122. 


“In the case at bar, the signing by the witnesses 
and the testator was accomplished in a few minutes, 
all being present. Under the circumstances, it would 
seem to be a denial of justice to refuse probate.” 

The New York court in the case of In re Jones’ Estate, 
supra, distinguished the case of Jackson v. Jackson, 39 
N. Y. 153, mentioned in appellants’ brief, stating: 

“The case of Jackson v. Jackson, 39 N. Y. 153, has 
been frequently cited as authority that a valid will re¬ 
quires that the signature of a testator must precede 
the signature of the witnesses. In that case the facts 
do not clearly appear that the transaction constituted 
one simultaneous act on the part of the testator and 
the subscribing witnesses. 
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“There is no specific direction in the statute that 
the testator shall first sign his name to be followed 
by the signature of the witnesses. This is doubtless 
the orderly and approved method of execution. In the 
Jackson case the court propounds and disapproves a 
hypothetical case of a testator procuring the signa¬ 
tures of witnesses and then retaining the document for 
an indefinite period of time before signing himself.” 

Also, in the case of Reed v. Watson (1S67), 27 Ind. 443, 
from which the appellants quote in their brief, has been 
criticized and distinguished by the court in the case of 
Harmening, et al. v. Harmening, et al., 84 Ind. App. 459, 
150 N. E. 376, decided in 1926. in the latter case, the 
court said: 

“In support of the contention that the will was un¬ 
duly executed because of the alleged order in which 
the signatures were subscribed, the appellees rely ex¬ 
clusively on the case of Reed v. Watson (1867), 27 Ind. 
443. It is difficult to clearly understand that case with 
respect to the question in controversy here. On that 
point, the opinion is confusing, to say the least. After 
patient study and due reflection, we have reached the 
conclusion that it is not to be regarded as authority 
for the proposition that a will is void merely because 
of the order of signing, where the execution by the 
testatrix and the witnesses was one continuous act. 
However, as pointed out by the Supreme Court of 
Michigan, the statement in the Reed case concerning 
the order of signing, is clearlv obiter. In re Horn’s 
Estate (1910), 161 Mich. 20,125 N. W. 696, 26 L. R. A. 
(N. S.) 1126, 20 Ann. Cas. 1364. 

* ♦ # • 

“Without entering upon a detailed and extended 
discussion of the subject, we will content ourselves 
with the statement that where the signing by the 
testator and the witnesses was one continuous tran¬ 
saction and all the signatures were in the presence 
of each other the will is properly, executed in that re¬ 
spect, in the absence of a statutory requirement to the 
contrary.” 
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The contention of appellees is clearly presented in the 
opinion of the court in the case of Sellers v. Hayden, 154 
Md. 117, 11S et seq., 140 Atl. 56, decided in 192S. This 
decision should be particularly persuasive on the courts in 
this District owing to the similarity of our statute on the 
execution of wills. In this opinion, the Court of Appeals 
of Maryland said: 

“The only question presented by this appeal is 
whether the paper writing, said to be the will of 
George Robert Coates, was executed in compliance 
with section 332 of article 93 of the Code, which pro¬ 
vides as follows: ‘All devises and bequests # • shall 

be in writing and signed by the party so devising or 
bequeathing, * * * or by some other person for him, 
in his presence and by his express direction, and shall 
be attested and subscribed in the presence of the said 
devisor by two or more credible witnesses, or else they 
shall be utterly void and of none effect.’ 

“It is contended by the caveator that the will was 
not validly executed, because, as she claims, the record 
discloses that two of the witnesses subscribed their 
names thereto before it was signed by the testator, 
and that they did not again sign their names, or 
acknowledge their signatures as witnesses, after the 
same had been signed by him. 

• • i • 


“Should we hold, upon this evidence, that two of 
the witnesses subscribed their names to the will before 
it had been signed by the testator, then the question 
here presented is whether, under our statute of wills, 
an instrument of writing intended as a will, appearing 
to have been executed and witnessed with all the for¬ 
malities required by the statute, must fail to take 
effect as a will merely because the act of the testator 
in signing the will followed that of the witnesses, or 
two of them, though done in their presence, on the 
same occasion, and as a part of one transaction. The 
authorities are not in harmony upon the question 
here presented. This court, however, has never 
passed upon it. 
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“In the early Kentucky case, Swift v. Wiley, 1 B. 
Mon. 114, where the statute, like ours, requires attest¬ 
ing witnesses to subscribe, the court, after stating the 
meaning and effect of both attestation and subscrip¬ 
tion, said the object and purposes of requiring sub¬ 
scription is ‘to insure identity and prevent the fraudu¬ 
lent substitution of any other document than that 
which had been published and attested. The statute 
providently requires the attesting witnesses to sub¬ 
scribe their names in the presence of the testator, but 
it does not prescribe the order of attestation and sub¬ 
scription; and the attestation being intended to prove 
that a will had been published, but the subscription 
being required only to identify the document which 
had been attested as a will; whether the one or the 
other of these acts shall have been first in time, cannot 
be essential to the objects of the statute, or the effect 
of the publication; nor can it be material whether the 
names of the attesting witnesses or that of the testa¬ 
tor shall have been first subscribed, if, as in this case, 
those witnesses had been present when the testator 
wrote his name or acknowledged it as his signature, 
and, being called on for that purpose, actually wit¬ 
nessed or attested that fact. * * # Indeed, were it ma¬ 
terial, we might with obvious truth and propriety, 
consider the subscription of the names of the three 
attesting witnesses, and of that of the testator, as one 
continuous series of acts, essentially indivisible as to 
time.’ 

“This court, too, has said that the object and pur¬ 
pose of having witnesses subscribe to a will, under 
our statute, was one of identification. Brengle v. 
Tucker, 114 Md. 602. 

(Quoting from opinions of Virginia, Connecticut and 
Illinois cases.) 

“/w re Rom Estate, 161 Mich. 20, the court, after 
quoting very fully from the cases that support the 
rule holding that a will is valid where it is signed by 
the witnesses before it is signed by the testator, where 
all is done in one continuous transaction, and after 
discussing cases opposed to that rule, said: ‘Where 
there is no explicit requirement of the statute as to the 





10 


order of the signatures, and when all who participate 
are present at the same itme and their acts are part 
of one continuous transaction, it requires no extended 
argument to determine that the order of such signing 
is immaterial under such a statute. Such a conclusion 
is founded upon sound reason, and, we think is sup¬ 
ported by the weight of American authorities. We are 
of the opinion that the construction contended for by 
contestant is narrow and inequitable, and, in a case 
like the present, would make the validity of the will 
depend upon the capricious memory of one person, 
subject to such possible influence as the activity or 
inducements of interested parties might suggest.’ 

(Citing supporting cases of South Carolina, Penn¬ 
sylvania, Colorado and North Carolina.) 

“The English courts have held that signatures or 
acknowledgments by the testator must precede, in 
point of time, subscription by the witnesses. This 
ruling wras based upon the provisions of Statute 1 Vic. 
ch. 26, par. 9, w'hich by its requirements indicated with 
particularity the details of the manner of executing 
wills, and the English courts have strictly construed 
that statute. 

“The English rule has been followed by a number 
of American courts. Among them are those of Massa¬ 
chusetts, New* York, New Jersey, and Georgia. But 
only in a few* of those cases was this precise question 
raised or presented, that is, whether a will is valid if 
subscribed to by the witnesses before it is signed by 
the testator, although signed by them at his request 
and in his presence, and immediately thereafter signed 
by him in their presence, the signing of the witnesses 
and the testator forming one continuous transaction. 
In some of the American cases following the English 
rule, not only was the will signed by the witnesses 
before being signed by the testator, but w’ere signed 
out of his presence, w T hile in other cases the subscrib¬ 
ing witnesses signed on one occasion and the testator 
on another, not forming any part of the same con¬ 
tinuous transaction. 

“The different rules may also be accounted for, in 
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part at least, because of the fact that statutes, of the 
different states at times differ, and as the decision is 
to be based upon the particular statute, different con¬ 
clusions may very properly be reached. The statute 
in this state is very similar to the statutes in those 
states from whose decisions we have quoted, holding 
the will valid though signed first by the witnesses, 
where the signing was all done in the same continuous 
transaction. 

“It is said, in some of the decisions holding other¬ 
wise, that there can be no attestation by the witnesses 
to the will until it is signed by the testator, for until 
then, there is no will to which they can subscribe. In 
answer to this, it may be said, nor is it a complete and 
valid will until it is attested and subscribed to by the 
attesting witnesses, in accordance with the statute, but 
the paper writing, to which the testator calls the wit¬ 
nesses attention and to which he asks them to sub¬ 
scribe as his will, contains the wishes and direction 
as to the disposition of his property, and it is to this 
will that they subscribe as witnesses, in his presence, 
and immediately thereafter, in their presence, he 
signs it. 

“It w’ould, we think, be a very strict construction 
of the statute, which does not in express terms require 
the testator to sign first, to hold the will invalid merely 
because the testator signed after the witnesses, in the 
same transaction, where the will in all respects com¬ 
plied with the express provisions of the statute. 

“As said in nearly all of the decisions from which 
we have quoted, holding adversely to the English rule, 
the usual and far better practice, of course, is for the 
testator to sign first and the witnesses subscribe their 
names thereafter, but should it appear that the wit¬ 
nesses first subscribed and, immediately thereafter, 
the testator signed the will, in one continuous tran¬ 
saction, we cannot accept the doctrine or rule that 
the will is invalid because of the testator’s failure to 
sign the wall before it is subscribed to by the wit¬ 
nesses.” 

The similarity of our statute with that of the State of 
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Maryland is unmistakable. Section 19-103 of the Code of 
Laws of the District of Columbia (1940) reads, in part, 
as follows: 

“All wills and testaments shall be in writing and 
signed by the testator, or by some other person in his 
presence and by his express directions, and shall be 
attested and subscribed in the presence of the said 
testator by at least two credible witnesses, or else 
they shall be utterly void and of no effect; * * V’ 

To the same effect as Sellers v. Hayden, supra, see Page 
on Wills (3rd Edition), Yol. 1, Sec. 372, pages 672 to 677, 
inclusive, citing authorities in the additional states of 
California, Indiana, Mississippi, New York,- Ohio, and 
Wisconsin. 

Thus, the weight of authority clearly holds that a will is 
not invalidated by the testator signing subsequent to the 
witnesses where he and the witnesses sign on the same 
occasion and as a part of one continuous transaction. And, 
in the case at bar, the trial court correctly held that the 
will was valid and would be so even if the testatrix had 
signed last. 


Answering Point No. 4 in appellants’ brief, the appellees 
submit that the court below was fully justified in directing 
a verdict for the caveatees on all issues. 

There was no evidence before the court that the testatrix 
lacked mental capacity, that she was unduly influenced, 
that the execution of the will was induced by any fraud 
or deceit, or that the execution was invalid. And the ab¬ 
sence of any such testimony in the appendix to the appel¬ 
lants’ brief (pp. 7a, 8a) is readily understandable. 

The action of the trial court was correct in directing a 

c 

verdict for the caveatees where, as the court said: 

“'There is no evidence here of undue influence; no 
evidence, most certainly, of fraud or coercion, and 
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there is no evidence here of lack of testamentary ca¬ 
pacity.” (Stenographer’s Transcript, p. 132) 

“I am assuming that the rule with reference to 
evidence is that there has got to be more than a scin¬ 
tilla. That is the general rule in the Federal Courts.” 
(Stenographer’s Transcript, p. 133) 

“There is not a scintilla of testimony * * * indicat¬ 
ing any antipathy on the part of Mrs. Woody towards 
either of the two nieces.” (Stenographer’s Tran¬ 
script, p. 140) 

“You take all the evidence that has been admitted 
in this case; there is not a single, solitary circum¬ 
stance that could possibly be construed or of which an 
inference could be drawn that there was undue in¬ 
fluence in this case. 

“Now, I take it that it is not the function and re¬ 
sponsibility of the Court to allow these cases to go to 
the jury and allow the jury to speculate on con¬ 
jecture. 

“My belief and feeling is, as a matter of law, that 
there is not sufficient proof of a substantial character 
from which the jury can possibly draw inferences.” 
(Stenographer’s Transcript, p. 146) 

“I am ruling that as a matter of law this will was 
properly attested in the District of Columbia.” 
(Stenographers Transcript, p. 148) 

CONCLUSION 

It is submitted that the trial court was correct in direct¬ 
ing a verdict in favor of the caveatees and that the judg¬ 
ment of the court below should be affirmed. 

Respectfully submitted, 

J. Nelson Anderson, 
Munsey Bldg. 

Jacob Sandler 
Tower Bldg. 

Attorneys for Appellees 



